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INTERIM ORDER

July 26, 2016 Government Records Council Meeting

Robert A. Verry Complaint Nos. 2015-57, 2015-60 and
Complainant 2015-70
Y

Borough of South Bound Brook (Somerset)
Custodian of Record

At the July 26, 2016 public meeting, the Government Records Council (*Council”)
considered the June 21, 2016 Supplemental Findings and Recommendations of the Executive
Director and all related documentation submitted by the parties. The Council, by a majority
vote, adopted the entirety of said findings and recommendations. The Council, therefore, finds
that:

1. The Custodian did not comply with the Council’s May 24, 2016 Interim Order.
Initially, the Custodian did not seek an extension of time until one (1) business day
after the expiration of the time frame to comply. Further, the Custodian failed to
perform reasonable due diligence to duplicate the recordings at issue in GRC 2015-
57. Thus, the record is still unclear as to whether the Custodian exhausted all
duplication options prior to offering inspection of the recordings.

2. This complaint should be referred to Office of Administrative Law for a fact-finding
hearing to determine whether the Custodian performed due diligence to duplicate the
recordings at issue in GRC 2015-57 prior to offering inspection. See Gordon v. City
of Orange (Essex), GRC Complaint No. 2011-256 (Interim Order dated November
18, 2014). This due diligence determination should include: (1) whether the
Custodian could have reached out to multiple vendors to duplicate the requested
recordings, whether tape-to-tape, tape to CD, or tape to digital file; and (2) whether
he should have contacted the Borough’s Information Technology vendor to duplicate
the requested recordings, whether tape-to-tape, tape to CD, or tape to digital file.
Further, and if necessary, the Office of Administrative Law should determine whether
the Custodian knowingly and willfully violated OPRA under the totality of the
circumstances. Finally, the Office of Administrative Law shall determine whether the
Complainant is a prevailing party with respect to GRC 2015-57.

3. Regarding GRC 2015-60 and 2015-70, the GRC finds that the Complainant is a

___________ prevailing party entitled to an award of reasonable attorney’s fees because the
D Custodian disclosed responsive records at issue in those complaints to the
B Complainant following the filing of same. For administrative ease, the Office of

........
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Administrative Law should determine the amount of the award of reasonable
attorney’s fees based on the relief ultimately achieved. Teeters v. DYFS, 387 N.J.
Super. 423 (App. Div. 2006); Mason v. City of Hoboken and City Clerk of the City of
Hoboken, 196 N.J. 51 (2008). However, based on the New Jersey Supreme Court’s
decision in New Jerseyans for a Death Penalty Moratorium v. NJ Dep’t of
Corrections, 185 N.J. 137, 156-158 (2005) and the Council’s decisions in Wolosky v.
Twp. of Sparta (Sussex), GRC Complaint Nos. 2008-219 and 2008-277 (November
2011), an enhancement of the lodestar fee is not appropriate in this matter because the
facts of this case do not rise to a level of “unusual circumstances . . . justify[ing] an
upward adjustment of the lodestar[;]” this matter was not one of significant public
importance, was not an issue of first impression before the Council, and the risk of
failure was not high because the issues herein involved matters of settled law.

Interim Order Rendered by the
Government Records Council
On The 26™ Day of July, 2016

Robin Berg Tabakin, Esq., Chair
Government Records Council

| attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: July 27, 2016



STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Supplemental Findings and Recommendations of the Executive Director
July 26, 2016 Council Meeting

Robert A. Verry* GRC Complaint No. 2015-57
Complainant 2015-60, & 2015- 70
V.

Borough of South Bound Brook (Somerset)?
Custodial Agency

Records Relevant to Complaint:

June 25, 2014 OPRA request: Electronic copies of all audio recordings for the Borough of South
Bound Brook’s (“Borough”) meetings held in July, August, and September 2013.3

January 14, 2015 OPRA request: Electronic copy (via Dropbox) of the audio recording of the
Borough’s January 1, 2015 Reorganization agenda and meeting.*

February 22, 2015 OPRA request: Electronic copy (via Dropbox) of the audio recording of the
Borough’s February 2015 agenda and meeting.’

Custodian of Record: Donald E. Kazar

Request Received by Custodian: June 26, 2014; January 15, 2015; February 24, 2015
Response Made by Custodian: July 1, 2014; January 23, 2015; March 3, 2015

GRC Complaint Received: March 9, 2015; March 12, 2015

Background

May 24, 2016 Council Meeting:

At its May 24, 2016 public meeting, the Council considered the May 17, 2016 Findings
and Recommendations of the Executive Director and all related documentation submitted by the
parties. The Council voted unanimously to adopt the entirety of said findings and
recommendations. The Council, by a majority vote, adopted said findings and recommendations.
The Council, therefore, found that:

! Represented by John A. Bermingham, Jr., Esq. (Mount Bethel, PA).

2 Represented by Francesco Taddeo, Esq. (Somerville, NJ).

® This OPRA request is the subject of GRC Complaint No. 2015-57.

* This OPRA request is the subject of GRC Complaint No. 2015-60. The Complainant sought additional records that
are not at issue here.

® This OPRA request is the subject of GRC Complaint No. 2015-70. The Complainant sought additional records that

are not at issue here.
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1. The Custodian did not bear his burden of proof that he timely responded to the
Complainant’s June 25, 2014, OPRA request. N.J.S.A. 47:1A-6. As such, the
Custodian’s failure to respond in writing to said OPRA request, either granting
access, denying access, seeking clarification, or requesting an extension of time
within the statutorily mandated seven (7) business days, results in a “deemed” denial
of the Complainant’s OPRA request pursuant to N.J.S.A. 47:1A-5(g), N.J.S.A.
47:1A-5(i), and Kelley v. Twp. of Rockaway, GRC Complaint No. 2007-11 (Interim
Order October 31, 2007).

2. Although the Custodian responded in writing to the Complainant’s January 14, and
February 22, 2015 OPRA requests, said responses were insufficient pursuant to
N.J.S.A. 47:1A-5(i) and Turner, Il v. Plainfield Mun. Util. Auth. (Union), GRC
Complaint No. 2009-176 (January 2011), because the Custodian failed to provide a
date certain by which he would respond to the Complainant. See also Hardwick v. NJ
Dep’t of Transp., GRC Complaint No. 2007-164 (February 2008). However, the GRC
declines to order disclosure of the responsive records because the Custodian provided
same to the Complainant via Dropbox on March 25, 2015 and again on March 30,
2015.

3. The Custodian violated N.J.S.A. 47:1A-5(d) by not providing to the Complainant the
recordings responsive to his June 25, 2014 OPRA request in the medium requested.
Specifically, the subject OPRA request sought copies of audio recordings and the
evidence of record does not suggest that the Custodian did his due diligence to
duplicate the records prior to offering inspection: in the instant matter, on-site
inspection is not a reasonable substitute for actual copies of the requested tape
recordings. See Mangeri v. Monroe Twp. Bd. of Fire Comm’r of Dist. No. 1
(Middlesex), GRC Complaint No. 2010-70 (Interim Order dated January 25, 2011).
Thus, the Custodian may have unlawfully denied the Complainant access to the
recordings. N.J.S.A. 47:1A-6. The Custodian shall either contact all available vendors
and/or contact the Borough’s IT vendor to determine whether duplication is possible.
Should the Custodian obtain a quote, he must provide same to the Complainant prior
to incurring the cost of duplication. See O’Shea, GRC 2007-192. Should the
Custodian not find any other method to duplicate the tapes (either in their current
state or otherwise), he must certify to this fact.

4. The Custodian shall comply with item No. 3 above within five (5) business days
from receipt of the Council’s Interim Order and simultaneously provide
certified confirmation of compliance, in accordance with N.J. Court Rule 1:4-4,°
to the Executive Director.” If applicable, the Custodian shall make the amount of
the charge available to the Custodian within three (3) business days from receipt

& | certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements
made by me are willfully false, | am subject to punishment."

" Satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or special service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant but the Custodian may withhold delivery of the record until the

financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.
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of the Council’s Interim Order and provide certified confirmation within the
five (5) business days. Thereafter, if the Complainant accepts payment, the
Custodian shall disclose to the Complainant the requested records with any
appropriate redactions, if necessary, and a detailed document index explaining
the lawful basis for any such redaction upon remittance of the charge within ten
(10) business days from receipt of the Council’s Interim Order and
simultaneously provide certified confirmation of compliance in accordance with
N.J. Court Rule 1:4-4, to the Executive Director at that time. If the Complainant
fails to pay the special service charge for the requested records by the tenth
(10™) business day from receipt of the Council’s Interim Order, the Custodian
shall provide a certification to that effect in accordance with N.J. Court Rule
1:4-4 to the Executive Director at that time.

5. The Council defers analysis of whether the Custodian knowingly and willfully
violated OPRA and unreasonably denied access under the totality of the
circumstances pending the Custodian’s compliance with the Council’s Interim Order.

6. The Council defers analysis of whether the Complainant is a prevailing party pending
the Custodian’s compliance with the Council’s Interim Order.

Procedural History:

On May 26, 2016, the Council distributed its Interim Order to all parties. The final day to
comply with the Council’s Order was June 3, 2016. On June 6, 2016, the Custodian sought an
extension of time until June 10, 2016, to comply with the Council’s Order. On June 8, 2016, the
GRC granted said extension but noted that the Custodian had already missed the Council’s
deadline.

On June 10, 2016, the Custodian responded to the Council’s Interim Order. Therein, the
Custodian reiterated that he did not speak with the Borough’s IT vendor regarding GRC
Complaint No. 2015-57 because the Complainant’s OPRA request involved a Lanier recording
machine, not a computer issue. The Custodian certified that he attached a memorandum from
Tape Reporters, advising that they no longer have the necessary equipment to “transfer a cassette
onto a CD.” The Custodian reiterated that he repeatedly offered the Complainant an opportunity
to visit the Borough offices and listen to the tapes onsite. Further, the Custodian averred that the
Complainant could sign out the recorder and tapes to review offsite at his leisure as long as he
agreed to return the equipment in a few days.

On June 20, 2016, the Complainant e-mailed the Custodian, contending that he could not
understand why the Custodian could not duplicate the recordings at issue in GRC 2015-57.
Further, the Complainant expressed concern that the Custodian certified he that never contacted
the Borough’s IT vendor to produce electronic copies of the records.

On July 17, 2016, the Complainant’s Counsel submitted a letter brief to the GRC.
Therein, Counsel argued that the Custodian’s certification is another example of his
obstructionist stance to OPRA. Counsel stated that the Custodian did not produce the recordings
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at issue in GRC 2015-57 and did not respond to the Complainant’s June 20, 2016 e-mail.
Counsel noted that the Complainant has submitted several requests to the newly designated
Borough custodian without issue, which further proves the Custodian’s allegedly obstructionist
actions. Counsel ultimately argued that this complaint should be referred to the Office
Administrative Law (“OAL”) because of contested facts. N.J.A.C. 1:1-2.1; N.J.A.C. 1:1-3.2(a).
Counsel asserted that such a ruling would be consistent with the Council’s past holding in Carter
v. Franklin Fire Dist. No. 2 (Somerset), GRC Complaint No. 2011-141 (Interim Order dated June
26, 2012).

Analysis
Compliance

At its May 24, 2016 meeting, the Council ordered the Custodian to contact “all available
vendors and/or the Borough’s IT vendor” to determine whether he could duplicate the records at
issue in GRC 2015-57. The Council ordered the Custodian to provide the Complainant a quote
for duplication, if applicable. Further, the Council ordered the Custodian, if he could not
duplicate the tapes “either in their current state or otherwise,” to certify to that fact. Moreover,
the Council ordered the Custodian to submit certified confirmation of compliance, in accordance
with N.J. Court Rule 1:4-4, to the Executive Director. On May 26, 2016, the Council distributed
its Interim Order to all parties, providing the Custodian five (5) business days to comply with the
terms of said Order. Thus, the Custodian’s response was due by close of business on June 3,
2016.

On June 6, 2016, one (1) business day after the expiration of the compliance time frame,
the Custodian sought an extension of time until June 10, 2016, which the GRC granted. On June
10, 2016, the Custodian submitted a certification, which essentially rehashed the Borough’s
position in GRC 2015-57. The Custodian added a memorandum from Tape Reporters, wherein
the vendor advised that they no longer had the ability to “transfer a cassette onto a CD.” The
Custodian certified that the Complainant could either listen to the record onsite at the Borough
offices or sign out the Lanier recorder for offsite review.

Upon review, the GRC is not satisfied that the Custodian adequately responded to the
Interim Order. The Custodian failed to provide detailed facts necessary to prove that he did his
due diligence to duplicate the records prior to offering inspection: his certification added little to
the Borough’s position regarding GRC 2015-57. Specifically, the evidence of record supports
that, between July and August 2014, the Custodian twice advised the Complainant that he would
contact the Borough’s IT vendor to inquire whether he could hook the Lanier recorder to his
computer. However, in April 2016 and as part of his compliance, the Custodian asserted that he
did not contact the Borough’s IT vendor because “this matter did not involve a computer.”
Additionally, Tape Reporters’ memorandum only confirms that they cannot duplicate tape to
CD. The Custodian does not provide evidence that Tape Reporters cannot duplicate tape to tape,
which represents the “current state” of the records. The Custodian also failed to explain whether
he attempted to locate or contact any other vendors to duplicate the tapes.
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Accordingly, the Custodian did not comply with the Council’s May 24, 2016 Interim
Order. Initially, the Custodian did not seek an extension of time until one (1) business day after
the expiration of the time frame to comply. Moreover, the Custodian failed to perform reasonable
due diligence to duplicate the recordings at issue in GRC 2015-57. Thus, the record is still
unclear as to whether the Custodian exhausted all duplication options prior to offering inspection
of the recordings.

Contested Facts

The Administrative Procedures Act provides that the OAL “shall acquire jurisdiction
over a matter only after it has been determined to be a contested case by an agency head and has
been filed with the [OAL] ...” N.J.A.C. 1:1-3.2(a). In the past, when contested facts have arisen
from a custodian’s compliance with an order, the Council has opted to send said complaint to the
OAL for a fact-finding hearing. See Hyman v. City of Jersey City (Hudson), GRC Complaint
No. 2007-118 (Interim Order dated September 25, 2012); Mayer v. Borough of Tinton Falls
(Monmouth), GRC Complaint No. 2008-245 (Interim Order dated July 27, 2010); Latz v. Twp.
of Barnegat (Ocean), GRC Complaint No. 2012-241 et seq. (Interim Order dated January 28,
2014).

In the matter currently before the Council, the Custodian’s failure to do his due diligence
to duplicate the recordings at issue in GRC 2015-57, as well as his failure to comply sufficiently
with the Council’s Interim Order created contested facts in the instant complaint. The GRC does
not believe that sufficient facts exist to support that the Custodian had no ability to duplicate the
requested recordings, whether tape-to-tape, tape to CD, or tape to digital file. The GRC failed to
garner enough information from the SOI, the Custodian’s April 8, 2016 additional information
responses, and his compliance certification to decide on this issue. It is thus apparent that a fact-
finding hearing will provide the most efficient and effective method for developing the record.
See also Gordon v. City of Orange (Essex), GRC Complaint No. 2011-256 (Interim Order dated
November 18, 2014).

Accordingly, this complaint should be referred to OAL for a fact-finding hearing to
determine whether the Custodian performed due diligence to duplicate the recordings at issue in
GRC 2015-57 prior to offering inspection. See Gordon, GRC 2011-256. This due diligence
determination should include: (1) whether the Custodian could have reached out to multiple
vendors to duplicate the requested recordings, whether tape-to-tape, tape to CD, or tape to digital
file; and (2) whether he should have contacted the Borough’s Information Technology vendor to
duplicate the requested recordings, whether tape-to-tape, tape to CD, or tape to digital file.
Further, and if necessary, the OAL should determine whether the Custodian knowingly and
willfully violated OPRA under the totality of the circumstances. Finally, the OAL shall
determine whether the Complainant is a prevailing party with respect to GRC 2015-57.

Regarding GRC 2015-60 and 2015-70, the GRC finds that the Complainant is a
prevailing party entitled to an award of reasonable attorney’s fees because the Custodian
disclosed responsive records at issue in those complaints to the Complainant following the filing
of same. For administrative ease, the OAL should determine the amount of the award of
reasonable attorney’s fees based on the relief ultimately achieved. Teeters v. DYFS, 387 N.J.
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Super. 423 (App. Div. 2006); Mason v. City of Hoboken and City Clerk of the City of Hoboken,
196 N.J. 51 (2008). However, based on the New Jersey Supreme Court’s decision in New
Jerseyans for a Death Penalty Moratorium v. NJ Dep’t of Corrections, 185 N.J. 137, 156-158
(2005) and the Council’s decisions in Wolosky v. Twp. of Sparta (Sussex), GRC Complaint Nos.
2008-219 and 2008-277 (November 2011), an enhancement of the lodestar fee is not appropriate
in this matter because the facts of this case do not rise to a level of “unusual circumstances . . .
justify[ing] an upward adjustment of the lodestar[;]” this matter was not one of significant public
importance, was not an issue of first impression before the Council, and the risk of failure was
not high because the issues herein involved matters of settled law.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that:

1. The Custodian did not comply with the Council’s May 24, 2016 Interim Order.
Initially, the Custodian did not seek an extension of time until one (1) business day
after the expiration of the time frame to comply. Further, the Custodian failed to
perform reasonable due diligence to duplicate the recordings at issue in GRC 2015-
57. Thus, the record is still unclear as to whether the Custodian exhausted all
duplication options prior to offering inspection of the recordings.

2. This complaint should be referred to Office of Administrative Law for a fact-finding
hearing to determine whether the Custodian performed due diligence to duplicate the
recordings at issue in GRC 2015-57 prior to offering inspection. See Gordon v. City
of Orange (Essex), GRC Complaint No. 2011-256 (Interim Order dated November
18, 2014). This due diligence determination should include: (1) whether the
Custodian could have reached out to multiple vendors to duplicate the requested
recordings, whether tape-to-tape, tape to CD, or tape to digital file; and (2) whether
he should have contacted the Borough’s Information Technology vendor to duplicate
the requested recordings, whether tape-to-tape, tape to CD, or tape to digital file.
Further, and if necessary, the Office of Administrative Law should determine whether
the Custodian knowingly and willfully violated OPRA under the totality of the
circumstances. Finally, the Office of Administrative Law shall determine whether the
Complainant is a prevailing party with respect to GRC 2015-57.

3. Regarding GRC 2015-60 and 2015-70, the GRC finds that the Complainant is a
prevailing party entitled to an award of reasonable attorney’s fees because the
Custodian disclosed responsive records at issue in those complaints to the
Complainant following the filing of same. For administrative ease, the Office of
Administrative Law should determine the amount of the award of reasonable
attorney’s fees based on the relief ultimately achieved. Teeters v. DYFS, 387 N.J.
Super. 423 (App. Div. 2006); Mason v. City of Hoboken and City Clerk of the City of
Hoboken, 196 N.J. 51 (2008). However, based on the New Jersey Supreme Court’s
decision in New Jerseyans for a Death Penalty Moratorium v. NJ Dep’t of
Corrections, 185 N.J. 137, 156-158 (2005) and the Council’s decisions in Wolosky v.
Twp. of Sparta (Sussex), GRC Complaint Nos. 2008-219 and 2008-277 (November

Robert A. Verry v. Borough of South Bound Brook (Somerset), 2015-57, 2015-60, & 2015-70 — Supplemental Findings and 6
Recommendations of the Executive Director




2011), an enhancement of the lodestar fee is not appropriate in this matter because the
facts of this case do not rise to a level of “unusual circumstances . . . justify[ing] an
upward adjustment of the lodestar[;]” this matter was not one of significant public
importance, was not an issue of first impression before the Council, and the risk of
failure was not high because the issues herein involved matters of settled law.

Prepared By: Frank F. Caruso
Communications Specialist/Resource Manager

June 21, 20168

® This complaint was prepared for adjudication at the Council’s June 28, 2016 meeting, but could not be adjudicated
due to lack of quorum.
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State of Petw Jersey

DEPARTMENT OF COMMUNITY AFFAIRS
101 SouTH BROAD STREET

PO Box 819
TRENTON, NJ 08625-0819 CHARLES A. RICHMAN

Commissioner

CHRIs CHRISTIE
Governor

Kim GUADAGNO

Lt. Governor

INTERIM ORDER

May 24, 2016 Government Records Council Meeting

Robert A. Verry Complaint Nos. 2015-57-2015-60
Complainant and 2015-70
Vv

Borough of South Bound Brook (Somerset)
Custodian of Record

At the May 24, 2016 public meeting, the Government Records Council (“Council”)
considered the May 24, 2016 Findings and Recommendations of the Executive Director and all
related documentation submitted by the parties. The Council, by a majority vote, adopted the
entirety of said findings and recommendations. The Council, therefore, finds that:

1. The Custodian did not bear his burden of proof that he timely responded to the
Complainant’s June 25, 2014, OPRA request. N.J.S.A. 47:1A-6. As such, the Custodian’s
failure to respond in writing to said OPRA request, either granting access, denying
access, seeking clarification, or requesting an extension of time within the statutorily
mandated seven (7) business days, results in a “deemed” denial of the Complainant’s
OPRA request pursuant to N.J.S.A. 47:1A-5(g), N.J.S.A. 47:1A-5(i), and Kelley v. Twp.
of Rockaway, GRC Complaint No. 2007-11 (Interim Order October 31, 2007).

2. Although the Custodian responded in writing to the Complainant’s January 14, and
February 22, 2015 OPRA requests, said responses were insufficient pursuant to N.J.S.A.
47:1A-5(i) and Turner, 111 v. Plainfield Mun. Util. Auth. (Union), GRC Complaint No.
2009-176 (January 2011), because the Custodian failed to provide a date certain by which
he would respond to the Complainant. See also Hardwick v. NJ Dep’t of Transp., GRC
Complaint No. 2007-164 (February 2008). However, the GRC declines to order
disclosure of the responsive records because the Custodian provided same to the
Complainant via Dropbox on March 25, 2015 and again on March 30, 2015.

3. The Custodian violated N.J.S.A. 47:1A-5(d) by not providing to the Complainant the

recordings responsive to his June 25, 2014 OPRA request in the medium requested.

Specifically, the subject OPRA request sought copies of audio recordings and the

evidence of record does not suggest that the Custodian did his due diligence to duplicate

the records prior to offering inspection: in the instant matter, on-site inspection is not a

reasonable substitute for actual copies of the requested tape recordings. See Mangeri V.

Monroe Twp. Bd. of Fire Comm’r of Dist. No. 1 (Middlesex), GRC Complaint No. 2010-

70 (Interim Order dated January 25, 2011). Thus, the Custodian may have unlawfully

e denied the Complainant access to the recordings. N.J.S.A. 47:1A-6. The Custodian shall
iB@ either contact all available vendors and/or contact the Borough’s IT vendor to determine

whether duplication is possible. Should the Custodian obtain a quote, he must provide
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same to the Complainant prior to incurring the cost of duplication. See O’Shea, GRC
2007-192. Should the Custodian not find any other method to duplicate the tapes (either
in their current state or otherwise), he must certify to this fact.

The Custodian shall comply with item No. 3 above within five (5) business days from
receipt of the Council’s Interim Order and simultaneously provide certified
confirmation of compliance, in accordance with N.J. Court Rule 1:4-4' to the
Executive Director.? If applicable, the Custodian shall make the amount of the
charge available to the Custodian within three (3) business days from receipt of the
Council’s Interim Order and provide certified confirmation within the five (5)
business days. Thereafter, if the Complainant accepts payment, the Custodian shall
disclose to the Complainant the requested records with any appropriate redactions,
if necessary, and a detailed document index explaining the lawful basis for any such
redaction upon remittance of the charge within ten (10) business days from receipt
of the Council’s Interim Order and simultaneously provide certified confirmation of
compliance in accordance with N.J. Court Rule 1:4-4, to the Executive Director at
that time. If the Complainant fails to pay the special service charge for the
requested records by the tenth (10™) business day from receipt of the Council’s
Interim Order, the Custodian shall provide a certification to that effect in
accordance with N.J. Court Rule 1:4-4 to the Executive Director at that time.

The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending
the Custodian’s compliance with the Council’s Interim Order.

The Council defers analysis of whether the Complainant is a prevailing party pending the
Custodian’s compliance with the Council’s Interim Order.

Interim Order Rendered by the
Government Records Council
On The 24" Day of May, 2016

Robin Berg Tabakin, Esg., Chair
Government Records Council
| attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: May 26, 2016

L " certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements
made by me are willfully false, I am subject to punishment."

2 Satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or special service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant but the Custodian may withhold delivery of the record until the
financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Executive Director
May 24, 2016 Council Meeting

Robert A. Verry* GRC Complaint No. 2015-57
Complainant 2015-60, & 2015- 70
V.

Borough of South Bound Brook (Somerset)?
Custodial Agency

Records Relevant to Complaint:

June 25, 2014 OPRA request: Electronic copies of all audio recordings for the Borough of South
Bound Brook’s (“Borough”) meetings held in July, August, and September 2013.3

January 14, 2015 OPRA request: Electronic copy (via Dropbox) of the audio recording of the
Borough’s January 1, 2015 Reorganization agenda and meeting.*

February 22, 2015 OPRA request: Electronic copy (via Dropbox) of the audio recording of the
Borough’s February 2015 agenda and meeting.’

Custodian of Record: Donald E. Kazar
Request Received by Custodian: June 26, 2014; January 15, 2015; February 24, 2015

Response Made by Custodian: July 1, 2014; January 23, 2015; March 3, 2015
GRC Complaint Received: March 9, 2015; March 12, 2015

Background®

Request and Response:

On June 25, 2014, the Complainant submitted an Open Public Records Act (“OPRA”)
request to the Custodian seeking the above-mentioned records. On July 1, 2014, the Custodian
responded in writing, advising the Complainant that the responsive recordings are on cassette

! Represented by John A. Bermingham, Jr., Esq. (Mount Bethel, PA).

2 Represented by Francesco Taddeo, Esq. (Somerville, NJ).

® This OPRA request is the subject of GRC Complaint No. 2015-57.

* This OPRA request is the subject of GRC Complaint No. 2015-60. The Complainant sought additional records that
are not at issue here.

® This OPRA request is the subject of GRC Complaint No. 2015-70. The Complainant sought additional records that
are not at issue here.

® The parties may have submitted additional correspondence or made additional statements/assertions in the
submissions identified herein. However, the Council includes in the Findings and Recommendations of the

Executive Director the submissions necessary and relevant for the adjudication of this complaint.
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tapes that he needed to send to an outside vendor for duplication because the Borough does not
have the equipment. The Custodian noted that he previously paid $25.00 for one tape and that
some meetings could be on multiple tapes. Further, the Custodian noted that he did not know the
current price for duplication, but the Complainant could visit the Borough’s offices and listen to
the tapes if he wanted.

On the same day, the Complainant requested that the Custodian provide him a current
price. The Complainant also inquired as to the cost to duplicate the cassettes “in their current
state.” On July 21, 2014, the Complainant e-mailed the Custodian seeking a status update
because the Custodian did not forward a current price.

On July 24, 2014, in an exchange of e-mails, the Custodian advised the Complainant that
he contacted the outside vendor that previously duplicated the cassettes: they no longer duplicate
tape-to-tape recordings. The Custodian stated that the Borough therefore could not fulfill the
request; however, the Complainant was welcomed to visit the Borough’s offices and listen to the
recordings. The Custodian also noted that, if the Complainant knew of a company that duplicated
cassette tapes, he would contact them. The Complainant replied, reiterating his request for the
cost to duplicate the cassettes “in their current state.” The Custodian responded, reiterating that
the company he used previously did not duplicate cassette tapes anymore; thus, he could not
provide a cost. The Complainant responded by clarifying that, “by current state,” he meant
recording the responsive cassette to another cassette. The Custodian responded that the Borough
did not possess the equipment to perform a cassette-to-cassette recording, which is why he had to
contact an outside vendor. The Custodian again offered the Complainant the opportunity to come
in and listen to the recordings. The Complainant responded, advising the Custodian that, with a
tape recorder, a computer, and an audio jack connection, the Custodian could utilize his
computer to convert the cassette to an electronic recording. The Complainant thus contended that
the Custodian’s response that the Borough did not have the equipment to duplicate the recording
was factually inaccurate.

On July 25, 2014, the Custodian acknowledged receipt of the Complainant’s suggestion
and stated that he would contact the Borough’s Information Technology (“IT’") group.

On August 27, 2014, the Complainant sought a status update. The Complainant noted that
the Custodian failed to provide him with an update for over a month and that he had until August
29, 2014, to provide the responsive recordings. On August 28, 2014, the Custodian responded to
the Complainant, advising that he could not get the recordings into a playable format and that the
Borough’s IT person was on vacation. The Custodian stated that he would ask for help once the
IT person returned on September 1, 2014, but that he could not produce responsive records at
that time.

On January 14, 2015, the Complainant submitted an OPRA request to the Custodian
seeking the above-mentioned records. On January 23, 2015, the Custodian responded in writing,
advising the Complainant that the responsive recording was “[n]ot available at this time.”

On February 22, 2015, the Complainant submitted an OPRA request to the Custodian
seeking the above-mentioned records. On March 3, 2015, the Custodian responded in writing,
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advising the Complainant that the responsive recording was “not available at this time.”

Denial of Access Complaint:

On March 9, 2015, the Complainant filed two (2) Denial of Access Complaints with the
Government Records Council (“GRC”). On March 12, 2015, the Complainant filed a third (3"
complaint with the GRC.

The Complainant stated that, given the Custodian’s twenty-four (24) years of service,
attendance at various OPRA trainings, numerous guidance from the GRC, and dozens of Denial
of Access Complaints, it is assumed that the Custodian is well-versed in OPRA. The
Complainant contended that the facts here prove beyond a doubt that the Custodian knowingly
and willfully denied access to the responsive records. N.J.S.A. 47:1A-11.

GRC 2015-57

The Complainant asserted that the Custodian unlawfully denied him access to the
responsive audio recordings. The Complainant argued that he went above and beyond what is
required of a requestor by providing the Custodian instructions on how to duplicate the
recordings; however, the Custodian failed to provide the records over the last six (6) months. The
Complainant also contended that the evidence supported that the Custodian would not have
responded had he not followed up on multiple occasions between July and August 2014.

GRC 2015-60

The Complainant contended that the Custodian had no intention of disclosing the
responsive audio recording of the January 1, 2015 meeting. Specifically, the Complainant noted
that over a month had passed since the Custodian advised him that the responsive recording was
“not available” at that time, but he had not since updated the Complainant on disclosure.

GRC 2015-70

The Complainant contended that the Custodian similarly had no intention of disclosing
the responsive February 2015 audio recording. Specifically, the Complainant noted that the
Custodian advised him that he did “not have the [February] recording available” at that time and
then ended his response with “[a]ll completed.”

The Complainant argued that the facts of all three (3) complaints prove that the Custodian
knowingly and willfully denied the Complainant access to the responsive records. The
Complainant thus requested that the GRC: 1) determine that the Custodian’s responses resulted
in a “deemed” denial; 2) order disclosure of all responsive recordings; 3) determine that the
Custodian knowingly and willfully violated OPRA, thus warranting an assessment of the civil
penalty; 4) determine that the Complainant is a prevailing party entitled to an award of
reasonable attorney’s fees; and 5) order any further relief deemed appropriate.
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Supplemental Response:

On March 25, 2015, the Custodian e-mailed the Complainant, advising that he sent “the
meeting minutes” via Dropbox and asked the Complainant to confirm receipt. The Complainant
responded via e-mail, stating that he did not receive the records. The Custodian responded via e-
mail, confirming that he would try to send the records again; however, he was unfamiliar with
the program and had some issues. The Custodian also asked the Complainant to confirm his e-
mail address. The Complainant confirmed his e-mail address.

On March 30, 2015, the Custodian e-mailed the Complainant, stating that he sent “the
meeting audio” a few days ago and sought confirmation of receipt. The Complainant replied via
e-mail, requesting that the Custodian identify the records sent so he could confirm whether he
received them. The Custodian replied via e-mail, stating that he sent the recordings responsive to
the Complainant’s January 14, and February 22, 2015 OPRA requests.

Statement of Information:

On April 9, 2015, the Custodian filed two (2) Statements of Information (“SOI”). On
April 16, 2015, the Custodian submitted a third (3") SOI.

GRC 2015-57

The Custodian certified that he received the Complainant’s OPRA request on June 26,
2014. The Custodian certified that he located the responsive recordings. The Custodian certified
that he initially responded in writing on July 1, 2014, advising that he would need to contact an
outside vendor. However, as an alternative, the Complainant visit the Borough’s offices and
listen to the responsive recordings.

The Custodian averred that the responsive recordings are on cassette tapes produced from
a special recorder. The Custodian certified that the cassettes cannot be played in a regular tape
recorder and that the Borough was unable to transfer the recordings to a regular tape or compact
disc. The Custodian affirmed that he had contacted an outside vendor that previously duplicated
the records, but that vendor no longer duplicated same. The Custodian asserted that,
notwithstanding that the outside vendor no longer duplicated the recordings, the Complainant
was unwilling to pay for same. The Custodian noted that his offer for the Custodian to visit the
Borough’s offices and listen to the recordings was still available.

GRC 2015-60
The Custodian certified that he received the Complainant’s OPRA request on January 15,

2015. The Custodian certified that he had located responsive records and subsequently responded
on January 23, 2015.
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The Custodian affirmed that he sent responsive records several times via Dropbox but
received no confirmation that the Complainant received same.” The Custodian contended that the
instant complaint is moot because he already provided the responsive records. The Custodian
noted that, if the Complainant did not receive the records, he would resend them.

GRC 2015-70

The Custodian certified that he received the Complainant’s OPRA request on February
24, 2015. The Custodian certified that he responded to the Complainant on March 3, 2015,
advising that the February 2015 meeting audio recording was not available at that time.

The Custodian certified that he provided the responsive audio recording to the
Complainant via Dropbox after the filing of the instant complaint. The Custodian noted that he
had previously advised the Complainant that he could review the records in person at the
Borough’s offices and that this offer was still available.

Additional Submissions:

GRC 2015-60

On April 27, 2015, the Complainant’s Counsel submitted a letter brief to the GRC in
response to the Custodian’s SOI. Therein, Counsel asserted that the Custodian’s SOI was
inconsistent with the Denial of Access Complaint because the Custodian only identified “January
2015 meeting minutes” as the relevant records. Counsel asserted that the Complainant would not
be averse to allowing the Custodian to resubmit an SOI that would likely bolster the
Complainant’s position; however, he objects to the Custodian’s “waste of taxpayer funds and
resources . . . on such incompetence.”

GRC 2015-57

On May 29, 2015, the Complainant’s Counsel submitted a letter brief to the GRC in
response to the Custodian’s SOI. Therein, Counsel suggested that the GRC, by not finding that
the Custodian has knowingly and willfully violated OPRA since his first violation in 2007,2 is
somehow complicit in the Custodian’s allegedly false certifications. Specifically, the Counsel
rebuked the Custodian’s statement that the Complainant was unwilling to pay for the records. To
the contrary, Counsel noted that the Complainant repeatedly asked the Custodian for a cost that
he failed to provide. Moreover, Counsel asserted that the Custodian offered inspection but never
mentioned reimbursing the Complainant for his time and travel expenses to do so.” Counsel
argued that the Custodian’s offer did nothing more than shift the burden to the Complainant and
should be given no weight here.

" The Custodian does not indicate in his SOI whether he actually provided the audio recording at issue here to the
Complainant. Additionally, there is no evidence in the record to support that the Custodian provided the recording to
the Complainant at some point after his January 23, 2015 response.

® See Paff v. Borough of South Bound Brook (Somerset), GRC Complaint No. 2006-158 (April 2007).

° The GRC notes that no provision in OPRA requires a custodian to reimburse a requestor for ancillary expenses

associated with production of records, whether through inspection or otherwise.
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Counsel contended that, if the Custodian could play the recordings, then he could copy
them in accordance with the Complainant’s suggestion in his July 24, 2014 e-mail. Counsel
argued that the Custodian could have easily copied the recordings in the same amount of time
that it would have taken the Complainant to listen to them. Counsel noted that, in fact, the
Custodian confirmed that he endeavored to do just that in an August 28, 2014 e-mail to the
Complainant. However, Counsel noted that the Custodian indicated that he would contact the
Borough’s IT person on September 1, 2014, but never responded to the Complainant thereafter.

Counsel argued that the Custodian failed to support his SOI assertion that the recordings
“cannot be played in a regular recorder.” However, Counsel stated that the facts indicate that the
recordings existed and that he was supposed to contact the Borough’s IT person. Counsel
requested that the GRC seek a legal certification from the IT person with respect to the
conversation he had with the Custodian. Counsel asserted that such a certification was necessary
because it could explain why the Custodian offered to disclose the same exact records in March
2014, in response to a December 2013 OPRA request submitted by John Paff.’® Regarding that
request, Counsel argued that the correspondence verified that the Borough utilized a Lanier
recorder to tape the meetings, which caused the recordings to be high-pitched. Counsel argued
that the Complainant requested the tapes “in the current state” on more than one occasion.

GRC 2015-70

On August 3, 2015, the Complainant’s Counsel submitted a letter brief to the GRC in
response to the Custodian’s SOI. Therein, Counsel contended that the Custodian’s disclosure of
the responsive February 2015 meeting recording after the filing of GRC 2015-70 proved that the
Complainant was a prevailing party entitled to an award of reasonable attorney’s fees.

Additionally, Counsel accused the Custodian of falsely certifying that he offered the
Complainant a chance to review the recording at the Borough’s offices. Counsel asserted that the
record supported that the Custodian simply advised the Complainant that he did not possess the
responsive recording at the time of his response. Counsel contended that, notwithstanding that
inspection was not one of the Complainant’s preferred methods of delivery, the Custodian did
not offer it."

On March 30, 2016, the GRC sought additional information from the Custodian and the
Borough’s IT vendor. Specifically, the GRC stated that each complaint contained evidence
contradicting that the Custodian was unable to produce the responsive recordings, either on the
basis that he did not have the ability or that the recordings were not “available.” The GRC
requested that the Custodian and the IT person submit legal certifications answering the
following:

19 The GRC notes that the evidence of record does not indicate whether the Custodian provided the recordings to
Mr. Paff in March 2014, as promised.

! The GRC notes that it is clear from a review of the Custodian’s SOI in GRC 2015-70 that he was referring to a
previous offer of inspection and not one connected to his March 3, 2015 response. The GRC further notes that the
Custodian did, in fact, offer inspection as part of his response to the Complainant’s June 25, 2014 OPRA request at

issue in GRC 2015-57.
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1. Regarding GRC 2015-57, did the Custodian communicate with the Borough’s IT vendor
and what was the outcome?

2. Also regarding GRC 2015-57, did the Custodian provide copies of the audio recordings at
issue here to the other requestor in March 2014, as he promised to do in January 2014?

3. Regarding GRC 2015-60 and 2015-70, did the responsive audio recordings exist at the
time of the Complainant’s OPRA request?

4. Also regarding GRC 2015-60 and GRC 2015-70, on what date did the Custodian provide
the audio recordings at issue in these two (2) complaints?

The GRC required the Custodian and IT person to submit their certifications by close of business
on April 4, 2016.

On April 8, 2016, the Custodian responded to the GRC’s request for additional
information.*?

GRC 2015-57

The Custodian certified that he did not speak with the Borough’s IT person because the
Complainant’s OPRA request did not involve a computer. The Custodian affirmed that the
Borough used an outdated Lanier machine to produce the responsive recordings. The Custodian
certified that he could not cross-record from one cassette to another because of a recording speed
discrepancy: a professional company would have to duplicate the record. The Custodian affirmed
that, as previously noted in his responses to the Complainant, he was unable to locate a company
and offered inspection as an alternative.

Additionally, the Custodian affirmed that he did not provide the recordings to the other
requestor because he could not copy the recordings to a disk. The Custodian again noted that he
offered the Complainant the chance to inspect the recordings.

GRC 2015-60 and 2015-70

The Custodian certified that the responsive recordings existed but that he could not e-
mail them to the Complainant due to e-mail size restrictions. The Custodian certified that he had
to learn how to use Dropbox. The Custodian affirmed that he delivered the responsive recordings
to the Complainant on March 30, 2015, via Dropbox once he became familiar with the feature.
The Custodian attached e-mails supporting the foregoing.

Analysis
Timeliness
OPRA mandates that a custodian must either grant or deny access to requested records

within seven (7) business days from receipt of said request. N.J.S.A. 47:1A-5(i). A custodian’s
failure to respond within the required seven (7) business days results in a “deemed” denial. 1d.

12 The GRC notes that the Borough’s IT person did not submit a legal certification. However, the Custodian certified

that he did not contact the IT person, thus obviating the need for the IT person’s certification.
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Further, a custodian’s response, either granting or denying access, must be in writing pursuant to
N.J.S.A. 47:1A-5(g)."® Thus, a custodian’s failure to respond in writing to a complainant’s
OPRA request, either granting access, denying access, seeking clarification, or requesting an
extension of time within the statutorily mandated seven (7) business days, results in a “deemed”
denial of the complainant’s OPRA request pursuant to N.J.S.A. 47:1A-5(g), N.J.S.A. 47:1A-5(i),
and Kelley v. Twp. of Rockaway, GRC Complaint No. 2007-11 (Interim Order October 31,
2007).

Regarding the Custodian’s actions in GRC 2015-57, the Custodian initially responded on
July 1, 2014, advising the Complainant that he could either send cassette tapes containing the
responsive recordings to a third party vendor or make same available for inspection. At that time,
the Custodian requested that the Complainant advise of his preference. The Complainant
responded on the same day, asking additional questions; however, the Custodian did not respond
again until July 24, 2014, after the Complainant again requested a response to his additional
questions.

Ultimately, the nature of the Custodian’s July 1, 2014 response did not identify
definitively whether he was granting or denying access to the responsive recordings. Further, the
Custodian’s response did not seek clarification, nor did he obtain an extension of time until a
date certain to receive and provide a third party quote to the Complainant. The various
communications between the parties from July 24, through August 28, 2015, further highlight the
Custodian’s failure to respond appropriately to the Complainant. For these reasons, the GRC is
not satisfied that the Custodian’s initial response was not appropriate and resulted in a “deemed”
denial.

Therefore, the Custodian did not bear his burden of proof that he timely responded to the
Complainant’s June 25, 2014 OPRA request. N.J.S.A. 47:1A-6. As such, the Custodian’s failure
to respond in writing to said OPRA request, either granting access, denying access, seeking
clarification, or requesting an extension of time within the statutorily mandated seven (7)
business days, results in a “deemed” denial of the Complainant’s OPRA request pursuant to
N.J.S.A. 47:1A-5(g), N.J.S.A. 47:1A-5(i), and Kelley, GRC 2007-11.

Sufficiency of Response

In Turner, 11l v. Plainfield Mun. Util. Auth. (Union), GRC Complaint No. 2009-176
(January 2011), the custodian initially responded to the complainant’s OPRA request by stating
that information responsive to request item No. 1 was “not available,” but she was researching
same. The complainant filed a denial of access complaint to challenge the custodian’s response.
The Council, noting that “the [c]ustodian essentially requested an extension of time to respond,”
held that the response was insufficient because she failed to provide a date certain on which she
would respond. Id. at 7 (citing Hardwick v. NJ Dep’t of Transp., GRC Complaint No. 2007-164
(February 2008)).

B3 A custodian’s written response, either granting access, denying access, seeking clarification, or requesting an
extension of time within the statutorily mandated seven (7) business days, even if said response is not on the

agency’s official OPRA request form, is a valid response pursuant to OPRA.
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Here, the Custodian responded to the Complainant’s January 14, and February 22, 2015
OPRA requests in a timely manner, stating that the responsive recordings were “not available at
[that] time.” However, the Custodian later disclosed the recordings to the Complainant via
Dropbox on March 25, and again on March 30, 2015. The Custodian also submitted a
certification to the GRC on April 8, 2016, wherein he certified that the recordings were “not
available at the time” due to e-mail account size limitations. Additionally, the Custodian
affirmed that he needed time to learn how to use Dropbox.

As appeared to be the case in Turner, the Custodian’s response here essentially amounted
to a request for an extension of time. Specifically, the evidence of record supports that the
Custodian needed additional time to send the recordings via Dropbox. However, the Custodian
failed to provide a date certain on which he would respond. Ultimately, the Custodian produced
the responsive records a month or more after receiving both OPRA requests.

Therefore, although the Custodian responded in writing to the Complainant’s January 14,
and February 22, 2015 OPRA requests, said responses were insufficient pursuant to N.J.S.A.
47:1A-5(i) and Turner, GRC 2009-176, because the Custodian failed to provide a date certain by
which he would respond to the Complainant. See also Hardwick, GRC 2007-164. However, the
GRC declines to order disclosure of the responsive records because the Custodian provided same
to the Complainant via Dropbox on March 25, 2015, and again on March 30, 2015.

Unlawful Denial of Access

OPRA provides that government records made, maintained, kept on file, or received by a
public agency in the course of its official business are subject to public access unless otherwise
exempt. N.J.S.A. 47:1A-1.1. A custodian must release all records responsive to an OPRA request
“with certain exceptions.” N.J.S.A. 47:1A-1. Additionally, OPRA places the burden on a
custodian to prove that a denial of access to records is lawful pursuant to N.J.S.A. 47:1A-6.

OPRA provides that copies of a governmental record may be purchased by any person
upon payment of the fee prescribed by law or regulation, or if a fee is not prescribed by law or
regulation, upon payment of the actual cost of duplicating the record. N.J.S.A. 47:1A-5(b).

OPRA also provides that:

Whenever the nature, format, manner of collation, or volume of a government
record embodied in the form of printed matter to be inspected, examined, or
copied . . . is such that the record cannot be reproduced by ordinary document
copying equipment in ordinary business size . . . the public agency may charge, in
addition to the actual cost of duplicating the record, a special service charge that
shall be reasonable and shall be based upon the actual direct cost of providing
the copy or copies.. . .

N.J.S.A. 47:1A-5(c)(emphasis added).

OPRA further provides that:

Robert A. Verry v. Borough of South Bound Brook (Somerset), 2015-57, 2015-60, & 2015-70 - Findings and Recommendations of the
Executive Director



A custodian shall permit access to a government record and provide a copy
thereof in the medium requested if the public agency maintains the record in that
medium . . . If a request is for a record . . . (3) requiring a substantial amount of
manipulation or programming of information technology, the agency may charge,
in addition to the actual cost of duplication, a special charge that shall be
reasonable and shall be based on the cost for any extensive use of information

technology . . . that is actually incurred by the agency or attributable to the
agency for the programming, clerical, and supervisory assistance required, or
both.

N.J.S.A. 47:1A-5(d)(emphasis added).

In O’Shea v. Pine Hill Bd. of Educ. (Camden), GRC Complaint No. 2007-192 (February
2009), the complainant requested a copy of an audio recording and charged the complainant for
the duplication. The complainant objected to the fee, asserting that it was excessive. However,
the custodian certified that the Board of Education did not possess the capability to complete the
duplication in-house and provided a cost estimate from outside vendors. The Council did not find
it was unreasonable to obtain an estimate from an outside vendor for the actual cost of
duplicating the record because the custodian certified that the Board lacked the equipment
necessary to otherwise fulfill the complainant’s request. N.J.S.A. 47:1A-5(c).

Moreover, in Mangeri v. Monroe Twp. Bd. of Fire Comm’r of Dist. No. 1 (Middlesex),
GRC Complaint No. 2010-70 (Interim Order dated January 25, 2011), the custodian initially
denied access to meeting recordings as unofficial records. However, the custodian subsequently
allowed for inspection of the recordings as an alternative to copies because the District did not
“have the capacity to produce copies . . .” of the minutes. 1d. at 3. The Council was not satisfied
that inspection represented “some other meaningful medium” as set forth in OPRA, holding that:

[Blecause the Complainant’s OPRA request sought copies of tape recordings of
Board meetings . . . and based on the GRC’s definition of “medium” in [NJ
Libertarian Party v. NJ Dep’t of Human Serv., Div. of Youth and Family Serv.,
GRC Complaint No. 2004-114 (April 2006)], on-site inspection of the tape
recordings . . . is not a reasonable substitute for actual copies of the requested tape
recordings. The Custodian has therefore violated N.J.S.A. 47:1A-5(d) by not
providing the records responsive in the medium requested by the Complainant
and therefore unlawfully denied the Complainant access to the records responsive.
N.J.S.A. 47:1A-6. See also [Grauer v. NJ Dep’t of the Treasury, GRC Complaint
No. 2007-03 (November 2007), [Manahan v. Salem Cnty., GRC Complaint No.
2006-184 (December 2008)].

Id. at 9. In reaching this conclusion, the Council noted that the custodian had the ability to obtain
a quote from a third party vendor. Accordingly, the Council ordered the custodian to “obtain an
actual cost of duplicating the responsive tape recordings and provide same to the [clJomplainant
prior to incurring the cost of duplication.” Id.
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Here, the Custodian responded to the Complainant’s June 25, 2014 OPRA request,
stating that the Borough did not have the ability to duplicate the responsive recordings. The
Custodian stated that he would need to obtain a quote to duplicate the responsive recordings
from an outside vendor, which previously was $25.00. The Custodian later advised the
Complainant that the vendor no longer duplicated cassette tapes, but the Complainant could
inspect the recordings at the Borough’s office. After some back and forth between the parties
regarding the Borough’s ability to duplicate cassette tapes, either in hard copy or electronically,
the Custodian advised the Complainant that he would speak with the Borough’s IT person.
However, the Custodian did not respond, did not provide records, and did not admit that he never
spoke with the IT person until April 8, 2016.

In looking to the Council’s decisions in O’Shea, the GRC is initially satisfied that the
Custodian could have reasonably shifted the vendor cost for duplication of the responsive
records to the Complainant. Notwithstanding the Council’s decision in Mangeri, the GRC is
satisfied that inspection could have represented a reasonable alternative in the very limited
circumstances that the Custodian had no other options to duplicate the records. However, there
is no evidence in the record to support that: 1) the Custodian reached out to another vendor upon
notice that the usual vendor no longer duplicated cassette tapes; or 2) discussed viable options
for converting the cassette tapes into electronic files. For this reason, the GRC is ultimately not
satisfied that the Custodian complied with OPRA by merely offering onsite inspection to the
Complainant. Similar to the fact in Mangeri, the evidence here does not support that the
Custodian did his due diligence to ensure that the Borough had no other options to duplicate the
responsive recordings prior to offering inspection.

Accordingly, the Custodian violated N.J.S.A. 47:1A-5(d) by not providing to the
Complainant the recordings responsive to his June 25, 2014 OPRA request in the medium
requested. Specifically, the subject OPRA request sought copies of audio recordings, and the
evidence of record does not suggest that the Custodian did his due diligence to duplicate the
records prior to offering inspection: in the instant matter, on-site inspection was not a reasonable
substitute for actual copies of the requested tape recordings. See Mangeri, GRC 2010-70. Thus,
the Custodian may have unlawfully denied the Complainant access to the recordings. N.J.S.A.
47:1A-6. The Custodian shall either contact all available vendors and/or contact the Borough’s
IT vendor to determine whether duplication is possible. Should the Custodian obtain a quote, he
must provide same to the Complainant prior to incurring the cost of duplication. See O’Shea,
GRC 2007-192. Should the Custodian not find any other method to duplicate the tapes (either in
their current state or otherwise), he must certify to this fact.

Knowing & Willful

The Council defers analysis of whether the Custodian knowingly and willfully violated
OPRA and unreasonably denied access under the totality of the circumstances pending the
Custodian’s compliance with the Council’s Interim Order.

Robert A. Verry v. Borough of South Bound Brook (Somerset), 2015-57, 2015-60, & 2015-70 - Findings and Recommendations of the
Executive Director

11



Prevailing Party Attorney’s Fees

The Council defers analysis of whether the Complainant is a prevailing party pending the
Custodian’s compliance with the Council’s Interim Order.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that:

1. The Custodian did not bear his burden of proof that he timely responded to the
Complainant’s June 25, 2014, OPRA request. N.J.S.A. 47:1A-6. As such, the
Custodian’s failure to respond in writing to said OPRA request, either granting
access, denying access, seeking clarification, or requesting an extension of time
within the statutorily mandated seven (7) business days, results in a “deemed” denial
of the Complainant’s OPRA request pursuant to N.J.S.A. 47:1A-5(g), N.J.S.A.
47:1A-5(i), and Kelley v. Twp. of Rockaway, GRC Complaint No. 2007-11 (Interim
Order October 31, 2007).

2. Although the Custodian responded in writing to the Complainant’s January 14, and
February 22, 2015 OPRA requests, said responses were insufficient pursuant to
N.J.S.A. 47:1A-5(i) and Turner, Il v. Plainfield Mun. Util. Auth. (Union), GRC
Complaint No. 2009-176 (January 2011), because the Custodian failed to provide a
date certain by which he would respond to the Complainant. See also Hardwick v. NJ
Dep’t of Transp., GRC Complaint No. 2007-164 (February 2008). However, the GRC
declines to order disclosure of the responsive records because the Custodian provided
same to the Complainant via Dropbox on March 25, 2015 and again on March 30,
2015.

3. The Custodian violated N.J.S.A. 47:1A-5(d) by not providing to the Complainant the
recordings responsive to his June 25, 2014 OPRA request in the medium requested.
Specifically, the subject OPRA request sought copies of audio recordings and the
evidence of record does not suggest that the Custodian did his due diligence to
duplicate the records prior to offering inspection: in the instant matter, on-site
inspection is not a reasonable substitute for actual copies of the requested tape
recordings. See Mangeri v. Monroe Twp. Bd. of Fire Comm’r of Dist. No. 1
(Middlesex), GRC Complaint No. 2010-70 (Interim Order dated January 25, 2011).
Thus, the Custodian may have unlawfully denied the Complainant access to the
recordings. N.J.S.A. 47:1A-6. The Custodian shall either contact all available vendors
and/or contact the Borough’s IT vendor to determine whether duplication is possible.
Should the Custodian obtain a quote, he must provide same to the Complainant prior
to incurring the cost of duplication. See O’Shea, GRC 2007-192. Should the
Custodian not find any other method to duplicate the tapes (either in their current
state or otherwise), he must certify to this fact.

4. The Custodian shall comply with item No. 3 above within five (5) business days
from receipt of the Council’s Interim Order and simultaneously provide

Robert A. Verry v. Borough of South Bound Brook (Somerset), 2015-57, 2015-60, & 2015-70 - Findings and Recommendations of the
Executive Director

12



certified confirmation of compliance, in accordance with N.J. Court Rule 1:4-4,*
to the Executive Director.” If applicable, the Custodian shall make the amount
of the charge available to the Custodian within three (3) business days from
receipt of the Council’s Interim Order and provide certified confirmation within
the five (5) business days. Thereafter, if the Complainant accepts payment, the
Custodian shall disclose to the Complainant the requested records with any
appropriate redactions, if necessary, and a detailed document index explaining
the lawful basis for any such redaction upon remittance of the charge within ten
(10) business days from receipt of the Council’s Interim Order and
simultaneously provide certified confirmation of compliance in accordance with
N.J. Court Rule 1:4-4, to the Executive Director at that time. If the Complainant
fails to pay the special service charge for the requested records by the tenth
(10™ business day from receipt of the Council’s Interim Order, the Custodian
shall provide a certification to that effect in accordance with N.J. Court Rule
1:4-4 to the Executive Director at that time.

5. The Council defers analysis of whether the Custodian knowingly and willfully
violated OPRA and unreasonably denied access under the totality of the
circumstances pending the Custodian’s compliance with the Council’s Interim Order.

6. The Council defers analysis of whether the Complainant is a prevailing party pending
the Custodian’s compliance with the Council’s Interim Order.

Prepared By: Frank F. Caruso
Communications Specialist/Resource Manager

May 17, 2016

¥ certify that the foregoing statements made by me are true. | am aware that if any of the foregoing statements
made by me are willfully false, | am subject to punishment."

15 satisfactory compliance requires that the Custodian deliver the record(s) to the Complainant in the requested
medium. If a copying or special service charge was incurred by the Complainant, the Custodian must certify that the
record has been made available to the Complainant but the Custodian may withhold delivery of the record until the

financial obligation is satisfied. Any such charge must adhere to the provisions of N.J.S.A. 47:1A-5.
Robert A. Verry v. Borough of South Bound Brook (Somerset), 2015-57, 2015-60, & 2015-70 - Findings and Recommendations of the
Executive Director

13



